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House Bill 5 Will Harm Kentucky Counties

The Kentucky state legislature is currently considering House Bill (HB) 5, which would create new
felonies and enhance penalties for many existing offenses. These harsh penalties along with other
harmful provisions, like banning bail funds, criminalizing homelessness, and taking a punishment-
based approach to the fentanyl crisis will significantly add to Kentucky’s already overfilled jails and
prisons at a high financial cost to both counties and the state, while also undermining public
safety.1 To create safe and thriving communities, Kentucky needs to invest in behavioral health
programs and workforce development, not higher jail populations.
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HB 5 will worsen pretrial detention by leading judges to set money bail more
often.

The overcrowding in jails across Kentucky is tied to extremely high rates of financial bonds set. From 2017 -
2021, district court judges set money bail in 90 percent of felony cases and 79 percent of misdemeanor
cases, while circuit court judges set bail 85 percent of the time.¢ As HB 5 reclassifies at least 20 offenses
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into a more severe class of felony and creates new felony offenses, judges will likely increase the frequency
and amount of bail set, and thus jail populations will inevitably soar as fewer people awaiting trial will be
able to afford bail.

HB 5 is packed with draconian punishments that will undermine public safety
across the state.

In addition to the financial costs, the penalties established by HB 5 go against all the evidence on public
safety and incarceration. This bill takes an ineffective punishment-based approach to substance use and
homelessness, which will only trap people in a cycle of incarceration instead of stabilizing Kentucky
communities.”

Further, despite public perceptions about the effects of increasing possible time in jail and prison, study
after study shows that lengthening sentences does not meaningfully deter crime.8Instead, both prison and
pretrial detention are shown to increase the risk of rearrest, which decreases public safety and destabilizes
communities.® When people go to jail for any amount of time, they can lose their job, housing, or custody of
children—destabilizing not only their own life, but also their family and anyone else who depends on them.°
As a result, research in Kentucky has shown being detained before trial, even for 24 hours, can significantly
increase the likelihood that someone will be charged with a new offense.1! Overcrowded jails are also
dangerous for officers, civilian staff, and those incarcerated.12

For safety, savings, and justice, Kentucky should carefully reduce jail
populations.

While HB 5 will cost Kentucky counties dearly, that money could instead be spent on proven public safety
solutions, like substance use and behavioral health treatment, and workforce development. While Kentucky
legislators should reject HB 5, sensible reforms should also be added to improve the bill and offset its
inevitable harms in case it passes:

o Uphold the constitutional right to speedy trial.
The use of money bail should be narrowly tailored only to people who pose a clear and convincing risk to
public safety. The Senate should amend HB 5 to incorporate speedy trial provisions that will create a
presumption of release for pretrial defendants held on unaffordable bail, after 90 days if charged with a
misdemeanor or after 180 days if charged with a felony offense.

« Expand the Behavioral Health Conditional Dismissal Program (KRS 533.270 to 533.290).
Expanding diversion for people with behavioral health needs and those in need of services will preserve
law enforcement resources, reduce jail costs, and support the long-term health of communities.13 While
the Behavioral Health Conditional Dismissal Program is transformational for participants, out of 23,366
people screened for the program in 2023, only 1,345 people (5.8 percent) were statutorily eligible to
participate.14 The Senate should expand diversion eligibility by statutorily increasing the number of
eligible offenses and decreasing the lookback period from 10 to 5 years for prior convictions.

« Restore funding for the Department of Public Advocacy’s Alternative Sentencing Worker Program.
A late amendment to HB 6 cut funding for 53 Kentucky Department of Public Advocacy social workers.15
Not only are these roles critical to the Public Defender’s Office, but they are also instrumental in linking
pretrial defendants to community-based treatment and other supports and services. To continue safely
releasing pretrial defendants into the community, the Senate must restore this vital funding.

For a deeper look a jail spending in Kentucky counties, visit Vera’s dashboard, What Jails Cost, at
https://www.vera.org/publications/what-jails-cost-statewide/kentucky.
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